TO: Arch Hurley Conservancy District 

FROM: Peter B. Shoenfeld 

RE: Questions of April 29, 2008 

DATE: May 9, 2008 (4:39pm) 

You have asked: 

1. Have we (Arch Hurley Conservancy District) ever endangered the           integrity of our license? What do we (AHCD) need to do to protect our license? What should we refrain from doing to protect our license? 

2. Is our right to divert water tied to the land, if not what can we do to tie our right to our land? 

3. Is there any way that the needs for municipal water for the village of Conchas can be achieved without endangering our position and or license and thereby maintaining the integrity of our license to divert? 

4. What should our position be on upstream diversions? AHCD 

needs to know the legal aspects as well as the political ramifications of a protest of any upstream activities in regards to water. 

Have we (Arch Hurley Conservancy District) ever endangered the integrity of our license? I have re-read the State Engineer file for the AHCD water rights. I believe there is nothing which legally or otherwise endangers the license. The license as well as the district’s facilities are still held in the name of the United States, where it will, in the absence of changes of law, remain until the indebtedness secured by the United States’ lien for the project is paid off. 

The steps which should be taken for protection of the license are minimal. Since the license vests the property, there is very little anyone can do to take it or any part of it away. The only area of peril I see is the uncertainty which flows from the federal government’s grim economic condition. The only remedy I see for that condition is to retire the indebtedness in order to secure the release of the works, the water and the water rights from the security interest held by the United States. 

Perhaps exploration of a bond issue to raise funds to pay off the United States should be considered. I have not looked into this 

issue, and will not do so unless I have instructions from you to do so, since even the preliminary steps could be quite expensive, and should not be undertaken in the absence of serious interest. Bonding is a very specialized area of the law, and if there is any interest on your part, the services of legal specialists should be retained. 

You ask, in addition, what you should refrain from doing in order to protect the license. I see nothing from which you should refrain in the future except you should clearly avoid sidestepping the rules set up in the statutes for the administration of both water and water rights and for the administration of conservancy districts, discussed in part below. 

Your questions Nos. 2 and 3 are so tied together that they are best answered together. Is our right to divert water tied to the land, if not what can we do to tie our right to our land? Yes. Agricultural irrigation rights are tied to or appurtenant to the land on which they are used. The only way the water will be appurtenant to other land is if you allow it to become appurtenant to other land or to other uses. And, is there a way that municipal water can be provided to the village of Conchas? 

§ 72-5-23, NMSA 1978, a statute of general application, provides: 

All water used in this state for irrigation purposes, except as otherwise provided in this article, shall be considered appurtenant to the land upon which it is used, and the right to use it upon the land shall never be severed from the land without the consent of the owner of the land, but, by and with the consent of the owner of the land, all or any part of the right may be severed from the land, simultaneously transferred and become appurtenant to other land, or may be transferred for other purposes, without losing priority of right theretofore established, if such changes can be made without detriment to existing water rights and are not contrary to conservation of water within the state and not detrimental to the public welfare of the state, on the approval of an application of the owner by the state engineer. Publication of notice of application, opportunity for the filing of objections or protests and a hearing on the application shall be provided as required by Sections 72-5-4 and 72-5-5 NMSA 1978. 

But § 73-14-47, specifically governing conservancy districts, in part provides even more stringent requirements: 

A. No sale, lease, assignment, permit or other right in the waters of the district shall be made or granted which shall infringe upon or interfere with the water rights of lands in the district, or with water provided for irrigation purposes on the lands within the district for which benefits have been appraised and assessments levied under this act. 

B. All the rights and property of the district in the waters and watercourses thereof, and in their use, shall be exercised in such a manner as to promote the welfare of the district and of all the inhabitants thereof; to promote the safest, most economical and most reasonable use of such waters; to protect the water rights of the lands and landowners of the district; to encourage and promote agriculture and industry and to pay the cost of constructing, maintaining and operating the improvements. 

C. The rights of persons or public corporations and of other users of water, to the waters in and of the district for irrigation, water supply, industrial purposes, waterpower or for any other purposes, shall extend only to such rights as were owned by them or their predecessors prior to their inclusion in the district; and to such use as could be made of such waters if the improvements of the districts had not been made. The general rule of statutory construction is that a specific statute controls over a general statute where there is a conflict between them. 

I am concerned that the latter, conservancy district statute could be interpreted to mean that the arrangements between AHCD and Big Mesa are unauthorized as a matter of law. It is clear from part C of the statute that Big Mesa has no “right” to any water. I believe that the law would not be construed to mean that Big Mesa could not acquire rights which are consistent with the statute, but those rights would not be “water rights”, but rather they would be to “water use”. 

Subpart A of the quoted statute makes clear that whatever arrangement AHCD makes with Big Mesa must not “infringe upon or interfere with the water rights of lands in the district, or with water provided for irrigation purposes on the lands within the district for which benefits have been appraised and assessments levied.” The obvious meaning of the statute is that the arrangements cannot interfere either with water rights or water. Yet it is clear that sales, leases, assignments, permits, etc., can be made. (Otherwise the statute could simply have ended after the word “granted” in part A.) 

The requirements of part B (which I simply restate and put into the following tabular form) are that any change of water use to an out-of-district use must: 

1. promote the welfare of the district and of all the inhabitants thereof; 

2. promote the safest, most economical and most reasonable use of such waters; 

3. protect the water rights of the lands and landowners of the district; 

4. encourage and promote agriculture and industry and to pay the cost of constructing, maintaining and operating the improvements. 

The most adverse construction of the statute is that transfers or 

sales of water cannot be made under any circumstances when water-users in the district are receiving less than a full supply of water. I understand that a full supply is a circumstance which happens only very rarely, if at all. I.e., if farmers are entitled to 3 acre feet per acre (or whatever the proper amount may be) in time of full supply, and there is insufficient water to deliver three acre feet to all the farmers in the district who are actually farming in a given season, then such transfers maybe forbidden. 

The less severe construction of the statute is the one which is 

actually followed in the time-honored practices of the District,

in which out-of-district water users acquire irrigated acreage within the boundaries of the district, retire it and use the water allotted to that acreage outside the district. I understand that this is the arrangement used with Big Mesa. Perhaps this arrangement satisfies the statute, but if so, it seems to me that the land from which the water is retired must continue to be assessed and taxed as irrigated land. 

In addition, the out-of-district water user should be paying sufficiently more than the in-district irrigator would pay for the water, so that the requirements of subpart 4, above, of the statute are met. I.e., there must be some substantial benefit to the District from sending the water out rather than using it in the District. That benefit could take the form of cash to help with the expense of operation and maintenance of the District’s facilities. Even this construction of the statute suffers from some weaknesses, however. The statute requires the use to promote “agriculture and industry.” I am not clear that supplying water to an out-of-district municipality or subdivision or a water company can be classified as promoting either agriculture or industry, unless tourism is an industry (which it may be). 

If the District can and has reasonably concluded - probably from evidence presented by those who propose such use, and after hearing from anyone who opposes the use - that each of the above four requirements is met, then the out-of-district use could be held to be legitimate insofar as the conservancy district law is concerned. 

I understand that the Bureau of Reclamation has opined that insofar as it is concerned, as long as there is a proper contract, no further approval of any other agency is required. With all due respect to the Bureau, I believe the State Engineer will take a very different view, particularly if the water is to be used outside of the place of use set forth in the District’s license. Any change of place of use to a location outside of the District’s boundaries, as set forth in the State Engineer’s license, must be the subject of a State Engineer application and permit. 

My suggestion in respect to non-agricultural or any other use outside the boundaries of the district is that the Board should consider adoption of a policy pursuant to which there could be no permanent transfers of water rights of the district to any location or purpose beyond those contemplated in the license. 

This could be accomplished by a policy pursuant to which the water of the district could be leased to others pursuant to the New Mexico Water Use Leasing Act, 72-6-1, NMSA. At the end of those leases, the water automatically reverts to the district, and if the water user wants additional or continued water, another lease (including rental increases) would have to be negotiated. Under Section 72-6-3, the owner may lease use of water: “The initial or any renewal term of a lease of water use shall not exceed ten years, except . . . [under certain limited circumstances not presently applicable here].” 

In light of the pressure from Big Mesa to secure more water from the District, and Big Mesa’s urgent needs, now might be an ideal time to enter into an arrangement such as that described above. It seems likely that Big Mesa would agree to surrender all claims or rights it presently has to the water of the District in exchange for a lease for the increased amount of water it is seeking. There would have to be an administrative-like hearing conducted by AHCD to determine that the requirements set forth above have been met. Then the lessee would have to apply to the State Engineer under the leasing act. All expense of the proceedings before the State Engineer under the water use leasing act should be borne by the lessee. 

What should your position be on upstream diversions? 

I believe that jealously guarding against any new upstream takings is called for and is fully appropriate. You have observed the decline in the water supply reaching Conchas. This trend will only continue in the future, particularly if no one steps to the plate in opposition to new uses. 

In addition, the resurrection of old rights for new uses should be vigorously opposed. There are two reasons for this position. The first is that water rights which went unused for 4consecutive years prior to June 1, 1965, were lost as a matter of law. This should mean that they cannot be revalidated by applications to the State Engineer. This should be a matter which the State Engineer should take care of, but nonetheless, some such applications slip by. The second reason is that many water rights have been abandoned, even in the period since 1965.

They too should not be allowed to be resuscitated. The legal aspects of opposing either new applications or improper attempts to revive old, expired water rights is rather straightforward and simple. Protest is filed, which in many instances by itself will result in the termination of the application. If the application survives the filing of a protest, then the issues involved in a protest are still not particularly complex, but they can become somewhat expensive, since they can require technical expertise such as hydrologists, and will involve legal fees, which could be substantial. 

The usual application for a new appropriation requires the applicant to show that there is water available for a new appropriation, and that taking it will not impair the water rights of existing users. The applicant also is required to show that the granting of the application is consistent with the public welfare and not contrary to the conservation of water within the state. Applications for new appropriations are quite rare these days, since there is very little, if any, unappropriated water available. 

The question of revival of old abandoned or forfeited rights is somewhat more complicated, since the State Engineer has no power to determine whether old vested water rights have expired. That function is reserved to the Courts. I believe that AHCD could prevail upon the State Engineer to require that applicants who are trying to revive old, defunct water rights bring an action in the district court for declaratory judgment to determine that their rights are still valid. A large number of applications would likely terminate just by virtue of such a requirement from the engineer. Unfortunately, for those few applicants who are determined to see the application process through to a conclusion, someone will have to oppose their action for declaratory judgment. I see no troop of cavalry on the horizon riding to AHCD’s rescue here. The State Engineer will likely claim he is without the resources to be the opponent, and probably would not want to fill that role even if he had the funds. That leaves AHCD and perhaps the City of Tucumcari. As you know, litigation is quite expensive and could put all but the most dangerous applications beyond the reach of AHCD’s power to oppose such water rights. 

There should be no political ramifications from filing protests.

New Mexico being the political state that it is, however, I would certainly not assure you that there could be no such results. It 

is hard to see, however, how political ramifications might follow from protests filed with respect to the Canadian River and its tributaries. It is a very different river, with different population pressures, than the Rio Grande and Lower Rio Grande, where one would expect substantial political reaction to water applications and protests. Even there, though, the political fallout from applications and protests is, as far as I can tell, almost non-existent. 

Perhaps a different political approach could lead to a resolution or partial resolution of water supply issues facing AHCD. Two avenues of possible legislation might be explored. The first is for the district to support legislation terminating the obligation of the State Engineer to automatically grant a 3-acrefoot domestic well permit to anyone who applies for it. The present statutes, §§ 72-12-1 and 72-12-1.1 result in large amounts of water being taken, with no control by the State. The legislature has considered and rejected changes to the statute 

over the last several sessions. In general, legislators from urban areas have supported such changes, and those from rural areas have opposed them. The legislation will probably be introduced again in the near future. 

The other political avenue which might be pursued is to convince the State Engineer or his boss, the Governor, that the Engineer should use the power granted to him under §§ 72-5-28 and 72-12-8NMSA to give notices of “non-user” to water rights owners who have not used their water rights for long periods of time, generally over four years. The statutes already provide power to the engineer to give such notices, but he has simply never done so. Once he does so, the water right owner is required to place his water to beneficial use in the next year, and if he fails to do so, the water right is lost. 

These two political resolutions will not necessarily solve all the water supply problems of AHCD, but they could make a substantial difference. The present water supply might not be increased very much, but future reductions in supply could be alleviated. 

The board should perhaps also consider whether its own political strengths would be adversely affected by taking any of the foregoing positions. 

